Robertson reports $500,000 missing in real-estate deal
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Robertson reports $500,000 missing in real-estate deal

The Associated Press

INDIANAPOLIS — Federal authorities are seeking records of a $4.6 million real estate deal after the project's leader —
Cincinnati basketball legend Oscar Robertson — raised questions about his partners.

Mr. Robertson, now a Cincinnati businessman, said he became alarmed after retaking control of a 74-home development in
Indianapolis and finding out thousands of dollars were missing.

He fired his partner, Indianapolis developer Rodney Bynum, then alerted the FBI and IRS. While Mr. Robertson had invested
$400,000 in the project, he said he was more concerned that the 74 low-income families could lose their homes.

“You know, | got money at risk, but they have their whole livelihoods at risk,” Mr. Robertson said.

Mr. Robertson told the Indianapolis Star that federal agencies are seeking documents and information from Mr. Bynum;
Homeowners Financial Services of Columbus, Ohio; and Warren Tyler, an Ohio banker and former consultant to Indianapolis Mayor
Stephen Goldsmith.

The project, called Opportunity Associates, used a complex set of grants, loans and federal tax grants to build 74 houses in a
development called Oxford Terrace. Low-income families were allowed to lease homes for 15 years, with the promise of buying them
at bargain basement prices.

Oxford Terrace residents say project managers — including Mr. Bynum and Mr. Tyler, came to their homes at night and forced
them to pay large sums of cash, which were not recorded. Some residents, like Deanna Smith, got receipts.

Mr. Robertson said he has sued Mr. Bynum, claiming he misappropriated up to $500,000. Mr. Bynum said Sunday he could not
comment and referred questions to his attorney, Rick Ford of Indianapolis, who did not immediately return phone messages.

Mr. Robertson was overseeing the project from Cincinnati. Mr. Bynum was the onsite boss.

“You trust people in life,” Mr. Robertson said. “Then you look at this thing and say to yourself, “How the hell did this happen?”
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Milwaukee Journal Sentinel - Apr 6, 1989

Federal authorities are inves-
tigating a $4.6 million real estate
deal in Indianapolis that is now
headed by Oscar Robertson,

¢ The former Milwaukee Bucks
star, who has a business in Cin-
cinnati, said he called in author-
ities to investigate after he fired
his partner, Indianapolis devel-
.oper Rodney Bynum, because
hundreds of thousands of dol-
lars turned up missing.

The FBI and the Internal Rev-
enue Service are serving federal
grand jury subpoenas involving
the project, Oxtord Terrace, a
74-house development in India-
napolis.

Robertson said he had more
than $400,000 of his own money
at risk in the project but said he
was more concerned about the
low-income people who could
lose their houses.

“You know, I got money at
risk but, look, they have their
whole livelihoods at risk,” Rob-
gﬁson told the Indianapolis

tar.

The city of Indianapolis began
construction of the housing
project in 1988. Robertson was a
key figure in initiating the proj-
ect but stepped back after devel-
opment got going, then came
back in when he discovered
problems.

Robertson led his Indianapo-
-lis high school, Crispus Attucks,
. to two state basketball titles
..{1955, '56) before entering the
» University of Cincinnati.
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SO ORDERED: August 26, 2011.

v

nthony J. Met?’lll ./
United Stat ankruptcy Judge

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

IN RE:

FELIX INVESTMENTS, INC., CASE NO. 11-00178-AIM-11

N N N N N

Debtor.

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER GRANTING RELIEF FROM STAY

This matter came before the Court on July 1, 2011 upon the Motion of GE Capital
Franchise Finance Corporation (“GE”) for relief from the automatic stay filed on January 20,
2011 and the Debtor’s objection thereto wherein GE appeared by its counsel, David Jurkiewicz;

the Debtor appeared by counsel, K.C. Cohen.! The Court took ruling on the matter under

" Also set for hearing on July 1" was :(1) the Debtor’s motion to assume lease and exercise purchase option and GE’s
objection thereto; (2) the Debtor’s motion to sell and GE’s objection thereto; and (3) the Debtor’s motion to incur
secured post petition debt and GE’s objection thereto. The parties agreed that disposition of these other matters
depends on the Court’s decision with respect to GE’s motion for relief from stay, and therefore, those matters were
not addressed at the July 1* hearing.
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advisement at the conclusion of the hearing and directed the parties to submit proposed findings
of fact and conclusions of law. The parties have complied with that directive.
Findings of Fact

1. On or about August 12, 2002, GE and the Debtor, Felix Investments, Inc. (“Felix”)
entered into a Master Lease, whereby Felix leased from GE for a term of approximately
ten (10) years certain real estate located at 2402 East 38th Street, Indianapolis, Marion
County, Indiana (“East 38"); 3749 East Washington Street, Indianapolis, Marion
County, Indiana (“East Washington™); and 6014 East 46th Street, Indianapolis, Marion
County, Indiana (“East 46™) (collectively herein, the “Leased Properties”.) GE and
Felix memorialized the terms of the Lease in that certain Memorandum of Master Lease,
dated August 12, 2002, and recorded on August 27, 2002. Each of the Leased Properties
housed a Popeye’s Chicken restaurant.

2. Evidence as to what persons owned an interest in Felix as of the date the Lease was
executed was murky, but testimony at trial and Felix’s counsel’s proposed findings of
fact indicate that Larry Franke owned 100% of the shares of Felix in August, 2002 when
the Lease was executed. The Lease itself was signed by “Christian Franke” in his
capacity of “president” of Felix.

3. Under the terms of the Lease, Felix agreed to pay to GE rent for the Leased Premises as
set forth in Section 5 of the Lease. Section 24(A)(i1) of the Lease provided that Felix’s
failure to pay rent or other sums due under the Lease, within five (5) days after it is due

would be an “event of default” under the Lease.
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4. Section 24(A)(v) of the Lease provided that Felix’s abandonment or vacation of any of
the Leased Premises would be an “event of default” under the Lease, subject to Felix’s
rights under Section 14 of the Lease. Section 14 of the Lease required Felix to
“diligently operate its business” in each of the Leased Properties, but permitted a
cessation of business operations for a period not to exceed ninety (90) days. In the event
Felix chose to cease operations under Section 14, it was required to give written notice to
GE within ten (10) days after Felix made the election to cease operations.

5. Section 27 of the Lease acknowledged that GE relied on Felix’s business experience and
creditworthiness in entering into the Lease. To that end, Felix was prohibited under this
section from transferring a majority of its voting stock, thereby changing the ownership
structure of Felix, without GE’s prior written consent. That section also provides that
any transfer in violation of this section shall be voidable at the sole option of GE.

6. Section 9 of the Lease required Felix to pay, or cause its sublessee to pay, all taxes and
assessments of every type assessed against or imposed upon the Leased Properties which
in any manner affect in any manner the net return realized by GE under the Lease. This
section also required Felix, or its sublessee, to pay all taxes imposed by reason of the use
of any of the Leased Properties. The mechanism for dealing with tax assessments under
this Section required Felix to provide, or cause its sublesseee to provide, to GE evidence
that payment of the tax was made in a timely fashion. In the case of contested tax
assessments, Felix was required to deposit with GE adequate reserves to for the payment

of the tax.
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7. In Section 15(E) of the Lease, Felix covenanted to GE that its use of the Leased
Properties shall be in compliance with all environmental laws. Section 23 of the Lease
also provided that Felix, at its expense, effectuate remediation of any environmental
condition existing on the Leased Properties and that, upon completion of such
remediation, obtain an environmental certification no later than 4-1/2 years from the date
of the Lease for the East 38" Street location and no later than 7-1/2 years from the date
of the Lease for the East Washington and East 46™ Street stores. Thus, Felix would have
to obtain the environmental certificate for the East 38" Street location no later than
February, 2007 and no later than February, 2010, for the two remaining stores.

8. Section 11 of the Lease required Felix to maintain certain types and levels of insurances,
and also provided that Felix was to procure and provide to GE, certificates of insurance
evidencing Felix’s compliance with the insurance requirements.

0. With respect to defaults under the Lease that did not involve the payment of money,
Section 24(A)(vi) provided that such a default would constitute an “event of default”
unless GE determined in its reasonable discretion that such failure would not constitute
an event of default. If GE so determined, it was required to give Felix notice of such and
a thirty (30) day period to cure the failure. If Felix failed to cure the default within the 30
days, then an “event of default” would be deemed to have occurred, without any further
notice or demand required of GE. If Felix was diligently pursuing a cure of the failure,
but failed to cure within the 30 day period, GE , in its reasonable discretion, could allow
up to 90 days for Felix to cure. In the event Felix failed to cure the default within 90

days, then an “event of default” would be deemed to have occurred.
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10.

I11.

12.

13.

Section 24(b)(i) of the Lease provided that, upon the occurrence of an “event of default”,
GE was entitled to exercise all remedies available in law or in equity, including the
remedy of terminating the Lease, by which Felix’s right of possession of the Leased
Properties would be terminated. The Lease, as well, would be terminated as to all aspects
other than Felix’s liability.

Finally, Section 39 of the Lease — the “anti-waiver” clause — provided that no provision
of the Lease shall be deemed waived except by a written instrument unambiguously
setting forth the matter waived and signed by the party against which enforcement of the
waiver is sought.

Rodney Bynum (“Bynum”) testified that he acquired a 50% interest in Felix and that
Will Pace acquired the remaining 50% interest in 2006 or 2007, which would have been
well after the Lease was executed. Felix’s counsel’s proposed findings indicate that in
August , 2006, Franke sold a controlling interest in Felix to Rodney Bynum, Will Pace
and Jackie Pace. This transfer would have changed the ownership structure of Felix. GE
did not receive notice of the Transfer prior to the Transfer taking place and did not
provide prior written consent to the Transfer. Nonetheless, GE continued to work with
Bynum and Pace.

The Popeye’s Chicken restaurants that were housed in the Leased Properties were
operated by a succession of franchisees (collectively “Franchisees”) pursuant to a
franchise agreement with AFC Enterprises, Inc. dba Popeye’s Louisiana Chicken
(“AFC”), the franchisor. Bynum had also owned an interest in the franchisees, but

somehow divested himself of that interest in 2008 or 2009 wherein Will Pace became an
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14.

15.

owner of the franchisee. During all or a portion of 2009, the franchise that operated the
Popeye’s Chicken restaurant was National Franchise Developers of Indiana LLC
(“National”) in which Will Pace held an interest. National later filed a chapter 11 which
was dismissed on September 7, 2009. National ceased business operations and closed its
registration with the Indiana Department of Revenue (“IDR”) on December 31, 2009.
National apparently transferred all of its interest in the franchise agreement to Diversified
Restaurant Management, LLC (“Diversified”) on or about January 1, 2010 and
Diversified opened a new registration with the IDR.

National itself failed to meet its financial and tax obligations. The IDR obtained several
judgments against National which collectively exceeded $2,000,000 for nonpayment of
sales and use, wage withholding, food and beverage and corporate income taxes from the
period of 2003-2009. On July 23, 2010, Will Pace, as responsible officer of National,
and the IDR entered into an “Agreed Entry for Injunction” wherein Pace agreed that all
future taxes would stay current . Pace was also given a period of time to make a good
faith effort to sell the restaurants. Finally, Pace agreed to be enjoined from doing
business in Indiana and from transferring any monies or assets owned by or in his
possession as a result of his business activities.

In additional to its tax problems, National and/or the Franchisees defaulted on various
obligations under the franchise agreement, and, on August 26, 2010, AFC , sent to the
Franchisees a “notice of termination” whereby all the franchise agreements were

terminated, effective immediately.
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16. Given the termination of the franchises needed to operate the restaurants, business
operations ceased at the Leased Properties. Jerri Greene, manager of the East
Washington location, testified that the East Washington store was open the Tuesday after
Labor Day (September 7, 2010) but that the product from that store was transferred to the
two other stores at East 38" and East 46™ the next day and that the East Washington store
closed, then, on September 8, 2010. There was no direct testimony as to when the other
stores closed, but there was testimony that the East 38™ Street store was the last to close.
Given Mr Greene’s testimony that he was paid in cash on September 14" a payday, the
Court finds that the East 38" Street store closed no later than September 14, 2010.

17. Felix, likewise, appeared to have a history of defaults under the Lease. Felix’s Exhibit D
contained six notices of default sent by GE or its counsel between December 14, 2005
and December 5, 2008. The termination of the Popeye’s Restaurant franchises that
operated in the Leased Properties only aggravated Felix’s financial difficulties. The
parties stipulated that on September 24, 2010, GE sent written notice to Felix of its
default due to failure to pay rent and that counsel for GE on December 1, 2010 sent
further written notice to Felix of its failure to pay, requiring Felix to vacate the Leased
Properties if such default was not cured within ten (10) days.

18. Having lost the franchises’s ability to operate Popeye’s restaurants in the Leased
Properties, and having received a notice of default from GE, Bynum attempted to find
other operators for the restaurants or buyers for the franchises so that the restaurants
could reopen and generate funds to pay the rent. Christopher Payne, a business

consultant that had worked with AFC and a principal of L P & P Investments (“L P & P”)
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19.

20.

testified that he made contact with Bynum to discuss taking over the operation of the
restaurants. He testified that he submitted to GE in November, 2010, a letter of intent to
purchase the Leased Properties but when he got no response, he attempted instead to
become the new operator/ franchisee for the restaurants. Diversified was the franchisee
of the restaurants at this point.

In order to become operator of the restaurants, Payne needed to ensure that any defaults
under the Lease with GE with respect to the Leased Properties were cured. Payne
testified that he attempted to cure the payment default under the Lease by contacting GE
for a payoff figure. He testified that he finally received a payoff figure “at the 11" hour”
and that there was difficultly in getting wire transfer instructions from GE. Because of
the hurried nature of the transaction, Payne wired to GE and GE received a wire of
$46,672.18 on December 8, 2010. However, the wired funds were from PB
Management, Inc., (“PB”’) not L P & P, although it was indicated that the wire was sent
on behalf of Felix. PB was wholly owned by Eugene Parker (“Parker”), an attorney.
Parker also held an interest in L P & P. Payne followed up with GE regarding receipt of
the wired funds with a voice mail message and an email mail message.

Although not expressly provided for in the Lease, it was GE’s policy to not accept
payment from entities other than a borrower (“third party payors”) unless and until it
performed certain inquiries and was satisfied that there was a logical relationship
between the third party payor and the borrower. GE had received financial statements for
L P & P and the personal financial statements of its principals, Christopher Payne and

Eugene Parker, but had not received any financial statements for PB. In reliance on its
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21.

22.

23.

24.

25.

policy, GE determined that it could not accept the funds that PB wired on December 8,
2010 and returned them about 5 to 7 days later. No other payments have been tendered to
GE by, or on behalf of, Felix since July 1, 2010.

After the wired funds were returned, GE determined that Felix had not cured the default
within the 10-day time period. Thus, it chose to exercise its option under Section
24(B)(i) whereby it terminated the Lease on January 4, 2011 (the “Termination Date”),
and sent a notice of Lease termination to Felix. The parties stipulate that, as of June 30,
2011, the amount due and owing under the Lease from Felix, as of the Termination Date,
is $52,022.10.

Sometime before January 10, 2011, GE filed an action against Felix in the Superior Court
of Marion County (the “State Court”) for eviction and damages and to accelerate rents.
Felix filed voluntary petition under chapter 11 on January 10, 2011 (the “Petition Date™),
the day before the State Court hearing to determine Felix’s rights in the Leased
Properties.

There was also evidence at the hearing that the operator/ franchisee operating the
restaurants in the Leased Properties sometime during 2009 and perhaps prior to that was
GE filed its motion for relief from stay on January 20, 2011. ?

The parties stipulate that the Leased Properties remain vacant as of July 1, 2011, and that
neither Felix nor its tenants or assigns have conducted any business in the Leased

Properties since the Petition Date.

> Although GE’s motion was docketed as a “refusal to waive” the 30 day provision in Section 362(e)(1), GE did not
expressly refuse to waive its right to a hearing within thirty (30) days of the date its motion was filed.
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26.

27.

The parties also stipulate that Felix has not received an environmental certification with
respect to the Leased Properties as required by Sections 15 and 23 of the Lease.
The parties stipulate that Felix has not provided a certificate of liability insurance as
required by Section 11 of the Lease.

Conclusions of Law
This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This
matter constitutes a core proceeding under 28 U.S.C. § 157(b)(2). Venue in this District
is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
GE argues, in part, that all of Felix’s rights under the Lease — including its right to
possess the Leased Properties — terminated pre petition and that Felix, therefore, holds
merely bare possession of the Leased Properties, without a legal or equitable right to
possess them. GE further argues that Felix’s expired right to possess the Leased
Properties is not property of the estate. See, e.g., In re Munroe, 183 B.R. 667, 669
(Bankr. R.I. 1995) (“There is hardly any question that an entity which has no legal or
equitable interest in the property and has nothing more but a bare possession has no
interest which qualified to be the properties of the estate.””). GE concludes that, with no
interest that qualifies as “property of the estate”, Felix is not entitled to the protections of
the automatic stay in its continued possession of the Leased Properties.
The Court must look to applicable state law to determine if the lease was terminated pre-
petition. Vanderpark Properties, Inc., v. Buchbinder (In re Windmill Farms, Inc.), 841
F.2d 1467, 1469 (9th Cir. 1988); Kipp v. Depoy (In re Depoy), 29 B.R. 466, 470 (Bankr.

N.D. Ind. 1983). While each state has its own process for eviction or unlawful detainer,

10
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the general rule throughout the states and is that the lease ends when the tenant is no
longer entitled to possession. Robinson v. Chicago Housing Auth., 54 F.3d 316, 321 (7th
Cir. 1995) (residential lease).

4. In Indiana, a commercial lease is to be construed in the same manner as any other
contract. Zawistoski v. Gene B. Glick Co., Inc., 727 N.E.2d 790,792 (Ind. Ct. App.
2000); Loper v. Standard Oil Co., 138 Ind. App. 84, 211 N.E.d 2d 797, 800 (1965).
Determination of whether a lease has been terminated is made on a case by case basis.
Gigax v. Boone Village Limited Partnership, 656 N.E.2d 854, 857 (Ind. Ct. App. 1995).

5. Indiana law governs the Lease and allows for termination of a lease and a tenant’s right
to possession prior to judicial determination. For instance, under the Indiana Code a
“landlord may terminate the lease with not less than ten (10) days notice” if the tenant
fails or refuses to pay rent. Ind. Code § 32-31-1-6. Moreover, Indiana courts recognize a
lessor’s contractual right to terminate a lease upon the defaults, whether monetary or
nonmonetary, of the lessee. Ream v. Yankee Park Homeowner’s Ass’n, Inc., 915 N.E.2d
536, 541-42 (Ind. Ct. App. 2010).

6. For the reasons stated below, the Court concludes that the Lease terminated pre petition.
Assuming that the automatic stay applies to whatever possessory rights Felix may have
under the terminated Lease >, the Court considers whether GE is entitled to relief from
the automatic stay under §362(d)(1) and (2). Section 362(d)(1) of the Bankruptcy Code

provides for relief from the automatic stay “for cause,” and a movant bears the initial

* See, Landmark Bank of St. Charles v. Victor Foods, Inc. (In re Victor Foods, Inc.), 102 B.R. 727, 728 (Bankr. E.
D. Mo. 1989); In re Sweet N Sour 7" Ave. Corp., 431 B.R. 63, 67 (Bankr. S. D. N. Y. 2010)(stay applied to protect
debtor’s equitable and possessory interests in leased premises in which debtor operated frozen dessert store, even
though debtor’s leasehold rights terminated pre petition).

11
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burden to demonstrate that cause exists. 11 U.S.C. § 362(d)(1). Bankruptcy Code
Section 362(d)(1) provides that the court shall grant relief from the stay “for cause,
including lack of adequate protection of an interest in property of such party in interest”.
If relief from stay is sought with respect to an act against property, § 362(d)(2) provides
that the stay should be lifted if (a) the debtor does not have equity in the property and (b)
such property is not necessary to an effective reorganization.

7. GE concentrates its argument for relief from the stay on three areas in which Felix
allegedly defaulted under the Lease: (1) nonpayment of rent and failure to cure (Section 5
of the Lease) (2) cessation of business operations in which Felix failed to notify GE and
where cessation of business operations exceeded 90 days (Section 14 of the Lease) and
(3) transfer of controlling interest in Felix stock without prior consent of GE (Section 27
of the Lease). However, Felix’s defaults are not limited to these three areas as there is
evidence that Felix likewise failed to fulfill its Lease obligations with respect to (4) taxes
(Section 9 of the Lease) (5) insurance (Section 11 of the Lease) and (6) environmental
matters (Sections 15(E) and 23 of the Lease).

8. With respect to the first three areas, Felix does not dispute that events of default
occurred, but argues that (1) Felix cured the monetary default of nonpayment of rent
when PB wired funds to GE; (2) Felix did not cease business operations for a period
exceeding 90 days, as Rodney Bynum continuously sought to find an operator of the
stores, and (3) GE waived its right to enforce Section 27 of the Lease regarding transfer
of stock ownership in Felix because Felix notified GE of the transfer in 2006 and GE

nonetheless resumed business dealings with the new owners.

12
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0. The Court concludes that Felix did not cure the monetary default under the Lease. What
was tendered as the cure for nonpayment of rent on December 8, 2010 were funds from a
third party payor which was not in contractual privity with GE and for which GE had no
financial background. Accepting payment from a third party payor under these
circumstances was against GE’s policy, even if such a policy was not disclosed in the
Lease. GE claims in its reply filed on February 14, 2011 in support of its relief from stay
motion that it informed Felix, prior to the wire having been sent, that GE “would not and
could not” accept funds from a third party. Reply in Support of Motion of GE Capital
Franchise Finance Corporation for Relief from the Automatic Stay (Doc #39) page 4, 8.
There was no direct testimony regarding whether GE so informed Felix, but regardless of
that fact, the Court concludes that GE rightfully refused the funds. Felix did not
thereafter cure the monetary default and therefore an “event of default” occurred under
Section 24(A)(ii) of the Lease.

10. The Court likewise concludes that Felix indeed ceased business operations for a period
more than 90 days in violation of Section 14 of the Lease. Felix failed to provide written
notice to GE of its intent to cease business operations within ten (10) days of making
such a decision as required by Section 14 of the Lease. Even if it had, the 10 day notice
would have allowed Felix only a 90 day window in which to cease business operations.
Felix stipulates to the fact that it failed to comply with the Lease requirements regarding
the actions it was to take if it ceased operations. Felix’s argument that Bynum’s efforts
to find a new operator/ franchisee to operate stores in the Leased Properties constitutes a

continuation of business operations is simply not credible in light of its stipulation that

13
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the Leased Properties remain vacant. Unless an approved operator/ franchisee is selling
chicken in the Leased Properties, there is no business operation. Felix remains in default
of Section 14 of the Lease.

11. The Court also concludes that GE did not waive its right to enforce Section 27 of the
Lease which prohibits transfer of ownership in Felix without GE’s prior written consent.
Section 39 of the Lease -- the “anti-waiver” clause — provided that no provision of the
Lease shall be deemed waived except by a written instrument unambiguously setting
forth the matter waived and signed by the party against which enforcement of the waiver
is sought. Felix admits that a controlling interest in it was transferred but does not allege
or has not produced a written instrument exists in which GE unambiguously waived the
provisions of Section 27 of the Lease. Felix has not argued or demonstrated that this
Court should not enforce Section 27 and therefore remains in default of Section 27 of the
Lease.

12. The Court also concludes that Felix breached its Lease obligations with respect to taxes,
insurance and environmental certifications under respective Lease Sections 9, 11, 15(E)
and 23. Felix has stipulated that it failed to obtain the environmental certification and the
certificate of liability insurance. As for its tax obligations under the Lease, Section 9 not
only requires Felix to pay taxes assessed directly against it, but also requires Felix to
“cause its sublessee” to pay “all taxes , charges, license fees and similar fees imposed by
reason of the use of any of the [Leased] Properties” by Felix which includes all taxes
arising from the operation of the restaurants. The IDR holds a large judgment against

National for nonpayment of sales, use, food and beverage and corporate income taxes.

14
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The Court concludes that Felix is in default of its obligations under Section 9 of the
Lease.

13. The Court has concluded that, at a minimum, Felix breached its obligations under
Sections 5, 9, 11, 14, 15(E), 23 and 27 of the Lease. Sections 24(A)(ii), (v) and (vi) of
the Lease render such breaches “events of default”. GE is entitled to terminate the Lease
and Felix’s right to possession upon the occurrence of an “event of default” under
Section 24(B)(i).

14. Having concluded that the Lease terminated, along with Felix’s rights thereunder, the
Court further concludes that “cause” exists to lift the automatic stay under §362(d)(1).
The Lease terminated pre petition and despite Felix’s and its counsel’s noble efforts, this
Court cannot resurrect it. See, Chart House, Inc. v. Maxwell (In re Maxwell), 40 B.R.
231,236 (N. D. I1l. 1984); DePoy, 29 B.R. at 470. Felix heavily relieson LP & P’s
assumed ability to cure all defaults under the Lease as well as the presumption that AFC
will grant L P & P a franchise to operate the restaurants. Unfortunately, there is no“live”
lease for L P & P to assume.

15. Furthermore, the Court must make mention at this juncture that, even if the Lease had not
been terminated, there still would have been cause to lift the stay. Evident at the hearing
was the fact that corporate formalities with respect to many business transactions were
not diligently followed. Bynum was unsure of how he divested his interest in National,
but testified that he did so in 2008 or 2009, yet National’s chapter 11 petition dated June
7, 2010 is signed by “Rodney Bynum” as “Member”. There was testimony that both

National and Diversified , at different times, was the franchisee that operated the

15
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16.

restaurants but there was no documentary evidence related to how one transferred its
interest in the franchise agreement to the other. There was evidence, however, that
National ceased to operate no later than December 31, 2009. Yet, it is National that, on
January 27, 2011, purportedly granted L P & P a security interest in the personal property
of the restaurants as part of proposed motion to sell Felix’s assets and the assumption and
assignment of the Lease to L P & P, and Bynum signed that security agreement on behalf
of National. The Court questions how Bynum has authority to bind National if he no
longer has any ownership interest in it, and also questions how National can grant L P &
P a security interest if it has ceased operations and was dissolved in late 2009.
Furthermore, Christopher Payne testified that he had not negotiated with Diversified in
attempting to purchase the franchise to operate the restaurants, yet, according to the
evidence in the hearing, it was Diversified that is the current holder of the franchise.
Equally troubling is the fact that the defaults under the Lease were not limited to a
specific area. For example, had the default related only to payment of rent, perhaps that
cash flow difficulty could have been rectified.. Here, however, the defaults fall along the
wide spectrum of taxes, insurance, environmental matters, cessation of business and
transfer of interests in addition to the nonpayment of rent. The same can be said for the
operating franchises. At a minimum, there is evidence that, between 2003 and 2009,
National incurred significant liabilities for the failure to pay a variety of taxes: sales, food
and beverage, use, withholding, and corporate income. It appears to the Court that
whoever was “running the store” failed in many areas to operate the restaurants and

manage the business and failed to remedy many shortcomings when given the chance to
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do so, whether it involved the wire transfer of funds or some other default under the
Lease. The actions of GE in refusing the tendered wire transfer that purportedly cured
the nonpayment of rent was not directed solely at Felix. For some reason, there was no
attempt on the part of any of the players - Bynum, Pace, Parker or Payne - to thereafter
have PB transfer those tendered funds to Felix so that GE’s policy on third party payors
could be avoided.

17. Felix, the debtor here, earns its revenue by collecting rent from subtenants who operate a
Popeye’s Chicken franchise on the premises. Felix is at least $50,000 in arrears on its
rent owed to GE. Felix’s subtenants are gone, having lost their Popeye’s Chicken
restaurant franchise and the stores have “gone dark”. There has been no business activity
in the Leased Properties since September 14, 2010, almost an entire year. Felix currently
realizes no revenues. Although L P & P’s efforts to winterize the Leased Properties and
revitalize the franchise are commendable, the fact remains that the Lease has been
terminated and the Court cannot resurrect rights that were terminated pre petition. The
stay will be lifted to allow GE to enforce its remedies with respect to the Lease in state
court and it will be GE’s decision whether it wishes to pursue business opportunities with

LP&P.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED, as follows:
(1) GE’s motion is GRANTED and the automatic stay is hereby lifted with respect to, GE
so that GE may exercise its non-bankruptcy rights with respect to the Leased Properties located

at (i) 2402 East 38th Street, Indianapolis, Marion County, Indiana, (ii) 3749 East Washington
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Street, Indianapolis, Marion County, Indiana, and (iii)) 6014 East 46th Street, Indianapolis,
Marion County, Indiana as described in more detail in the Motion; and

(2) The other motions set for hearing on July 1, 2011 are MOOT in light of the grant of
GE’s motion.

HHH#

Distribution:

David Jurkiewicz, Attorney for GE Capita Franchise Finance Corp.
KC Cohen, Attorney for the Debtor

18



Indianapolis Metropolitan Police Department

Rodney Bynum

Unsolved Homicide

Rodney Bynum R o
Victim :

Shot: 5716 Bonnie Brae St
On: July 12, 2003
IMPD Case Number: MP03242651

On July 12, 2003, police were dispatched on a vehicle into a tree at the above location,
the area was dark and secluded. Marion County Deputies found Rodney Bynum and
Kelsey Wilson inside the vehicle and they had both been shot and died from their injuries.

If you can provide information about this death, please contact:

IMPD Homicide Section - Cold Case Unit
50 North Alabama Street

Indianapolis, Indiana 46204

Telephone (317) 327-3475

Dispatch (317) 327-3811 (To contact an on-duty investigator)
Cold Case (317) 327-3068
(317) 327-3849

Specialist Assigned: Cold Case Supervisor
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Indiana Unsolved: Ex-Butler player Kelsey L. Wilson, friend slain in 2003

Written by Diana Penner )
Jun. 4, 2013 indystar.com

Indiana Unsolved: Ex-Butler player Kelsey L. Wilson, friend slain in 2003

Zoom

Kelsey L. Wilson was a Butler University graduate basketball playerand
youth worker. He was killed July 12, 2003. / Submitted photo

This is an occasional series highlighting some of the area's unsolved crimes.
Longtime Star reporter Diana Penner recounts details of the crime, the victim
and where the case stands with hopes of generating new information.

The crime:

Shortly before 2 a.m. on July 12, 2003, Marion County sheriff's deputies were
called to a secluded Northwestside neighborhood on a report of a car hitting a
tree. When they arrived in the 5700 block of Bonnie Brae Street, just off Michigan
Road, they found a 1998 Cadillac, the engine still running and the driver's door open. At the wheel was
Rodney J. Bynum, 26, and in the front passenger seat was Kelsey L. Wilson, 28. Both had been shot,
apparently by someone in the back seat.

holl31.jog

The victims:

Wilson, who graduated from Muskegon Heights High School in Michigan, was recruited by Butler
University on a basketball scholarship. He played for the Bulldogs for four years, graduating with a degree
in broadcast journalism in 1997.

Wilson had dreams of playing in the NBA. He had an agent who pursued tryouts with basketball teams,
and had a chance to play professionally in Europe. While in Indianapolis, he also worked — sometimes
through paid positions and sometimes as a volunteer — at the JCC, the NCAA, summer basketball camps,
Americorps and Our Redeemer Lutheran Church on the Near Northside. He liked working with kids, said
his mother, Diane Wilson, and his longtime girlfriend, Latricia Denning.

Denning, with whom Wilson had a daughter, said in the months just before he was killed, Wilson had
concluded that professional basketball wasn't going to work out; instead, he hoped to become a coach. He
also had a son in Michigan and wanted to provide stability for both of his children, Denning said.

Wilson had one arrest after a dispute with Denning and was sentenced to attend an anger-management
class.

Wilson regularly organized pickup basketball games on Indianapolis city courts He apparently met Bynum
at one of those basketball courts.

Rodney Bynum Sr. said his son excelled in basketball during middle school. But when he went to Pike High
School, he began hanging out with the wrong kind of crowd and became involved with drugs and gangs.
He also became a father while in high school, so he dropped out to begin working.

The younger Bynum had a handful of run-ins with the law: for battery, marijuana possession and carrying a
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handgun without a license. But his father said his son was operating a car wash and seemed committed to
staying on track.

The family/survivors:

Diane Wilson, who still lives in Michigan, has watched her son's children grow up without their father, and
she remains frustrated and sad that there's been no arrest. She travels to Indianapolis several times a year
to see her granddaughter — and to check on the case.

She plans a memorial "block celebration” this summer to mark the 10-year anniversary of her son's death
and celebrate his life, and is working to set up a scholarship fund in his name.

"Ten years later — | need some closure," she said. "And I'm going to get it, because | just think it's so sad
that we have to be a statistic. My son was not just a number. My son did not deserve to be murdered like
an animal and just pushed out of the way."

Her grandson was 7 and her granddaughter just 2 when her son was killed, she noted. "They missed all of
it," she said, referring to life with their father.

Bynum's mother, Gail Pendergrass, said from her home in Ohio that she, too, aches for resolution.

"Every day, | live with the thought of this case not being solved," she said. "Someone just got away with the
murder. | want it all brought to justice."

Wilson's Butler family also wants justice for the former Bulldog. Matthew Graves, who was the basketball
team's associate head coach, and now is coach at the University of South Alabama, was Wilson's
teammate all four years of their college careers.

Graves recalled Wilson as a reliable team player who worked hard to improve his basketball skills and who
wasn't daunted by hurdles. Wilson didn't see much playing time his first two years but was an integral part
of the team in his junior and senior years, Graves said.

The detective:

The first detective on the case, with the then-Marion County Sheriff's Department, retired soon after the
slaying. The case went to another detective, who also has since retired. After the sheriff's department
merged with the city police department in 2007, the case moved to the cold-case squad and now is in the
hands of Detective Dave Ellison.

Where does the case stand?

On the evening of July 11, Wilson and Bynum were at an apartment complex near 38th Street and Kessler
Boulevard; they made one stop before they ended up at the location where Bynum's car was found. The
person — or people — who shot them were in the back seat of the car. That leads Ellison to believe the
person or people were in some way familiar to Bynum or Wilson, or both.

From interviews at the time of the slayings, investigators learned Bynum had asked Wilson to come along
that evening, but they don't know why. At this point, Ellison thinks that Bynum was the target, and Wilson
was in the wrong place at the wrong time.

Ellison wants to hear from anyone who knows about someone with whom Bynum had a dispute, or who
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saw someone get into the back seat of Bynum's Cadillac.

If you know something:
If you know anything about this case, call Ellison at (317) 327-3849.

Call Star reporter Diana Penner at (317) 444-6249, email her at diana.penner@indystar.com.
Follow her on Twitter @dianapenner.
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